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EDITORIAL NOTES. 


The message of Governor Fort to the Legislature was an 


-exceedingly pointed document, and will meet with the general 
‘approval of the people of the state regardless of party affilia- 


tions. It is a fact that New Jersey and New York have 
now each a Governor who thinks rightly and advises rightly 
upon the leading state issues; and it is also an equally well- 
known fact that the Legislatures of both states for the year 1909 
will lag behind the Executives of these states in the forward march 
toward better things. The reason this will be so is, chiefly, because 
of an unfortunate partisanship, which, with the average Legislator, is 
synonymous with statesmanship. When will the time come when all 
state reforms proposed shall be judged by the highest possible standard 
instead of the lower one of party expediency? Perhaps it will be far 
toward the millenium. ‘The reading of the message of Governor Fort 
is the best kind of reading for those who want to see the state advance 
in various lines connected with the public interests. Not that The 
Journal agrees with every particular sentence or recommendation of 
the Governor, but that it is apparent upon the face of the message that 
it is an earnest and sincere attempt to better our state government, 
and that, with scarcely an exception, the recommendations do meet 
our heartiest commendation. The message is too long to consider now 
in detail, but we propose to refer to some of its subjects next month. 
It is sufficient at present to say that if the Legislature fails to enact 
into law at least some of the chief recommendations of the Governor, 
it will fall short of its public duty, and the results will show themselves 
when those legislators who have stood in the way of proper reforms 
shall again appear before the people for re-election. 





A conspicuous instance of the delays in criminal proceedings is 
that of the recent dismissal of fifty-one indictments against county and 
district election officers in Middlesex county. Four years ago, when 
President Roosevelt was elected, the board of registry of the Sixth 
ward in New Brunswick refused to register any students of Rutgers 
College, and a majority of members of the election board on election 
day refused to receive any votes unless the students were permitted 
to vote. Pending the settlement of the dispute the polls were closed 
and several scores of voters were disfranchised. Indictments followed. 
On December 8 last the prosecutor asked the court to have the in- 
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dictment nolle prossed, on the ground that the State would be able to 
make a satisfactory case against the defendant. The following then 
occurred according to the newspaper reports: “Justice Bergen asked 
if the charge was that no election had been held, and upon the prose- 
cutor answering in the affirmative, and further stating that this was 
the fact, the court asked what would be the difficulty in proving the 
charge. The prosecutor explained that the numerous bills were for 
failing to register voters, the students being left off the lists, and for 
refusing to take ballots when offered by voters. He further declared 
that the late Justice Jonathan Dixon had presided at the trial of the 
most sweeping indictment and the jury had failed to convict. The 
court at that time reprimanded the jury for finding such a verdict upon 
the evidence and discharged it from further serving during that term. 
Upon this statement of facts Justice Bergen nolle prossed the bills.” 
It is evident that if these indictments were properly found, they should 
have been tried long ago, and if improperly found they should have 
been dismissed long ago. We do not place the blame on anyone in 
particular, because to do that one must be familiar with all the min- 
ute circumstances; but it seems to us clear that there is no reason 
why indictments should be held over the heads of individuals for 
four years, when they have not gone out of the State, and when it is 
possible to have trials. The peculiar occurrence on election in 1904 
proves, either that those laws are weak which allow a portion of an 
election board to close the polls entirely against legal voters during 
election hours while wrangling between themselves, or that they have 
not been enforced in Middlesex county. It is certainly unfortunate 
that some court and one or more juries could not have passed finally 
upon the alleged crime, and then that, on appeal, the Supreme court, 
or Errors and Appeals, might have made such a clear statement upon 
the duties of election boards as would not have left the matter of their 
duty in doubt. We do not think it is in doubt, but as it now stands 
the same procedure might be repeated at any time with no harm to 
an election board and with great harm to the public. If an election 
board may be permitted to close the polls for, say two hours in the 
day, when at loggerheads with each other upon some points of law, it 
might close them for twelve hours of the day and prevent voting 


altogether. 





The foregoing remarks in general are not usually applicable to 
criminal proceedings in New Jersey. Our State has the reputation 
of being swift and sure in meting out punishment to criminal offenders. 
We know of no reason to criticise judges for delays in the trial of in- 
dictments. Of course they can only try indictments when prosecutors 
prosecute them to a termination. But we believe both judges and 
prosecutors to be always willing to do everything in their power to 
hasten trials. If is a “State characteristic,” and Jerseymen have pride 
in it. This, however, is not to say that there are sometimes unneces- 
sary periods of delay between conviction by a jury and the final set- 
tlement of technical legalities involved by the higher courts. But 
even in such cases the lawyers rather than the judges are to be 
blamed, and to some extent the statutes regulating the furthering of 
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hearings. Other States, or many of them, at least, do much worse 
than New Jersey. When President-elect Taft and Attorney-General 
Bonaparte comment strongly, as they have, upon the law’s delays in 
criminal cases, they have had in mind, of course, the proceedings in 
various states of the Union, perhaps notably in New York. Of 
necessity they have generalized. What they have said, however, in 
the main is correct. In some States the good citizens have almost 
despaired of having criminals promptly convicted, even of murder. 
One reason, and perhaps this is the particular reason, is the immense 
number of frivolous technicalities which are permitted to be thrown 
into the case by the attorneys of the criminals. How to obviate this 
is a question which ought to be taken up by the Bar associations of 
the country for their own honor, and then by the legislatures of the 
States. 

On this subject of the speediness of the disposition of criminal 
cases, there is a communication in a recent number of the “Illinois 
Law Review” which, despite the humorous turn given to it, would 
indicate that Chicago shows more alacrity in the prosecution of com- 
plaints in its municipal courts than any other city in the world. It 
gives these figures for September, 1908: Total number of criminal and 
quasi-criminal complaints, 6,571; cases disposed of, 6,524. This would 
indicate that notwithstanding the enormous number of complaints in 
one month, all but forty-seven were disposed of; certainly a remark- 
able showing. The report goes on to state that there were 4,155 civil 
cases filed in the First District court alone, and 5,028 cases disposed 
of, and the intimation is made that 873 more cases were disposed of 
than were actually before the court. Of course there is some juggle 
in these latter figures; presumably, in case the figures are correct, the 
excess cases disposed of were those which originated in a previous 
month. But if the figures concerning the criminal cases are even ap- 
proximately correct, it constitutes a great object-lesson for criminal 
courts in other municipalities. 








In a recent newspaper interview with Governor Fort on the sub- 
ject of the voting machines, the Governor is reported as saying: “I am 
unalterably opposed to using the voting machines of which New Jersey 
now has 365 purchased at an expense of $182,500, but I am not opposed 
to a voting machine which shows the voter what he is doing and 
which is not so arranged that strict party voting must be resorted to 
by most men in order to vote at all. I am not in favor of the party 
lever on voting machines nor of voting machines constructed as these 
in New Jersey are. The people have said they did not want them, and 
this is enough to abolish them. The people have abolished them.” This 
statement undoubtedly represents the consensus of opinion among 
nearly all classes of voters in this State. The fact that the present 
machine has been voted out wherever the people have had opportunity 
to do so, proves that they do not want it as at present constructed. 
Their minds are probably open to the conviction, however, as to a 
different machine, in which there is no party lever, and which is so 
adjusted that they may see for whom they are voting. But even if 
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such a machine were introduced, which, like a cash register, indicated 
to the voter the exact results of his manipulations, and which did 
away with the party lever, we have extreme doubts if the majority of 
voters would desire them after a trial. The reason is, the inability of 
persons who are brought face to face with a mechanical instrument 
only once a year, and who are then required to operate it instanta- 
neously (because the time given them for observation and reflection is 
almost nihil) to do just what they want to do. It is often said by those 
who operate cash registers every day that, while the process is easy 
enough, mistakes are not infrequent. Mistakes made in voting upon a 
machine cannot be corrected. If all our voters were literate, and had 
frequent practice upon a voting-machine as to the identical names 
and offices to be voted for, it might be easy enough to cast their bal- 
lots properly by the machine. But this is not the case. It is safe to 
say that more than the majority of voters, when brought face to face 
with a voting-machine containing a large number of keys, and are 
given perhaps one minute in which to vote for from six to ten or more 
candidates out of at least four times as many, are somewhat nervous, 
and do not vote as they purposed to do. In theory a perfect voting 
machine is all right; in practice we have no idea that it will ever be 
satisfactory. For this reason The Journal is a strong advocate of some 
form of the Australian ballot, either that used in the State of Massa- 
chusetts or one similar thereto. The voter will then have opportunity 
to vote for whom he wishes, taking the requisite time to do so; and 
any man of average intelligence, and even one of less than average 
intelligence, can perform his duties as a citizen, knowing what he is 
doing, and satisfying his conscience that he is performing his work 
with accuracy. Since the foregoing was written the Governor has, 
practically, repeated these views in his message. 





One of the chief objections to the present form of paper ballot 
arises from the frequency with which what are designated as marked 
ballots are thrown out by the judges on a recount, and the voter loses 
his suffrage altogether, notwithstanding that the so-called “mark” may 
relate only to the one candidate. Or, to give another instance, the 
name of a candidate as spelled in a paster or in writing may not have 
been absolutely correct, and then, although the intention of the voter 
is evident, the candidate loses the vote. In a recount in New Bruns- 
wick recently before Mr. Justice Bergen various ballots were thrown 
out upon a technicality as to “marked” ballots. The point is one on 
which the law is clear, and the Justice simply followed the law; and 
yet the result was clearly not according to equity. In a recent case 
in Camden county a candidate for coroner was declared by Mr. Justice 
Garretson not elected although he had really one majority, because his 
name on a number of pasters bore the initials “M. D.,” meaning that 
he was a physician, and the law does not recognize the title. Clearly 
an election law, which permits the intention of a voter to be disre- 
garded because the candidate for whom he voted was designated on 
the ballot as a physician, when he was a physician, and when it could 
not have been the intention of the voter to mean anybody else than the 
physician, is a bad law. All such troubles would be obviated, however, 
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by a form of Australian ballot which did not permit of pasters, and 
which are not circulated outside of the polls. 





The president of the Civil Service Commission of this State, Dr. 
Johnson, discussed the progress of Civil Service reform in New Jersey 
before the National Civil Service League in session at Pittsburg on 
Dec. 18, and the address was a clear-cut and admirable statement of 
what the Civil Service law aimed to do, what it has done, and what 
it is likely to do in New Jersey and elsewhere. Probably the first 
report of the Commissioners, to be made to the present Legislature, 
will elaborate the points, but the following from the address referred 
to is too interesting not to quote. Says Dr. Johnson: “Among the 
hostile criticisms of our law, chiefly as misinformed or as misinforming 
as they are hostile, one of the foremost has been this, that it militates 
against the efficiency of the service by preventing the dismissal of in- 
competent or supernumerary and unnecessary employees. There are, 
they say, many men in the service whom the department chiefs would 
like to get rid of if they could for the good of the service, but they can- 
not, for the law protects them in their places. My answer to that crit- 
icism is a prompt and an emphatic denial. I tell the department chiefs 
that it is their fault, and theirs alone, if there are incompetent or super- 
fluous placeholders in the public service. It is the fault of the depart- 
inent chiefs, and not of the Civil Service law or of the Civil Service 
Commission. For they can get rid of such men now just as promptly, 
just as easily and just as surely as ever before. The Civil Service law 
impedes them with no barriers, fetters them with no red tape. It does 
forbid the dismissal of men under the pretense of the ‘good of the serv- 
ice,’ when, in fact, it is not for that, but merely for the profit of the 
party, but it does not forbid nor hinder nor delay the elimination from 
the service of all unworthy persons, incumbents who are really in- 
cumbrances. And that is why, on the whole, | am not sorry for the 
lack of provision in the law of trial before dismissal and of reinstate- 
ment by order of the Commission. For that very circumstance vindi- 
cates us against this criticism and leaves responsibility for the eff- 
ciency and economy of the public service right where it belongs, on 
the department chiefs. And that is no light thing. Indeed, it seems 
to me that one of the important functions of our whole system, and one 
of the most desirable ends at which we can aim, is so to impress ap- 
pointing officers with their own responsibilities for the service, with 
the great advantages of the merit system, and with the value of the 
merit principle in helping them to discharge their responsibilities 
aright, that they will be moved voluntarily to co-operate with us and 
to govern their conduct by the principles of the merit system, even 
when they are not compelled by law to do so. We have had and are 
still having our troubles in New Jersey over questions of classification, 
particularly in discriminating between the classified and unclassified 
services. I have said that the law expressly defines all places in the 
unclassified service. But quis custodes ipsos custodiet? Who shall 
define the definition? The law puts in the unclassified service all 
‘heads of departments.’ But who can give a definition of that term 
which will infallibly fit all cases. If any one man—he is the man we 








6 THE NEW JERSEY LAW JOURNAL. 


Iong have sought and mourned because we found him not. At 
the present moment we have county collectors and county counsels 
and county physicians and county engineers, two men for each place, 
contending in the courts; the one insisting that he is not the head of a 
department and that he is therefore protected in the competitive class 
of the classified service, and the other as earnestly insisting that he is 
the head of a department, and therefore is unclassified and without 
protection of tenure. The Attorney General of the State has given us 
his opinion and advice and we have exercised our best judgment in the 
matter, but I must confess that the Commission is by no means en- 
tirely confident of the infallibility of its own classification in every 
case, and will welcome a judicial decision which, in disposing of some 
cases, may establish a precedent and a rule for others. Over in Eng- 
land just now they are considering the desirability of establishing a 
special Court of Appeals for the settlement of disputes in the Civil 
Service. Whether such an institution is needed or not, there is cer- 
tainly some need of some judicial interpretation of our law. And to 
say that is not to condemn the law nor to cast a serious reflection 
upon it, for a large proportion of our most important and most benefi- 
cent laws never attain full efficiency until they are passed upon and 
in some measure interpreted by the courts. Meantime our general rule 
is when in doubt concerning the proper classification of a place to put 
it in the competitive class and to leave it to some one else to show 
cause why it should be put elsewhere. . . . There are now under 
the operation of the New Jersey law in State and municipalities nearly 
11,000 officers and employees, with a prospect of half as many more 
being included before your next yearly meeting. On the whole the 
law has thus far worked and is working with gratifying smoothness 
and efficiency, despite the temporary unfamiliarity of many officials 
with its provisions. There has been a minimum of friction in its ap- 
plication, and, except in a very few cases of egregious carelessness or 
perversity, there has been no delay in the certification of payrolls and 
no interference with the ordinary operations of administration. The 
testimony has been cordially volunteered by many officials that, in- 
stead of complicating it and making it more burdensome, the law has 
made their work simpler and easier.” 





There was a good deal of newspaper comment upon the Archer 
extradition case, and naturally it excited an unusual amount of feeling 
on the part of the authorities of Essex county, not to speak of the 
feelings of Governor Fort, which have, however, not been expressed 
to the press. The New Jersey Executive called upon the Governor of 
the State of Washington to extradite a Mr. Archer, who was wanted 
in Essex county for a most serious criminal offence. The offence was 
one which is recognized as extraditable under the laws and customs of 
the various States of the Union. The Governor of Washington re- 
fused to honor the requisition upon the ground that Archer had been 
living for some years a proper life in the State of Washington, and 
that the extradition proceedings should ‘have been begun more 
promptly. The first point made, that the subsequent correct life of a 
criminal, when spent in another State and continued there for several 
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IS AN AUTOMOBILE A ‘‘ DANGEROUS INSTRUMENT ?’’ 


years, should shield him from prosecution,is a new one,and is unknown 
to our laws, and, so far as we know, has never been raised by any 
other Governor. It is certainly a position not to be sanctioned, The 
other point is one which should have more weight, if based upon facts. 
If the Essex county authorities had known the whereabouts of 
Archer, but waited several years before sending for him, the Gover- 
nor’s refusal could not be strongly criticised. The reason is, that in 
the meantime many important witnesses for the defendant may have 
died or disappeared, and he would thereby be deprived of a fair trial 
with full opportunity to make his whole defence. But if, as the Essex 
county authorities declare, Archer was so successful a fugitive from 
justice that his whereabouts were wholly unknown up to the very 
time when, being discovered, the requisition was asked for, the position 
of the Governor of Washington is wholly untenable. Fortunately, 
there is rarely a clash between the various Executives of the different 
States in the matter of honoring proper extradition papers. 





IS AN AUTOMOBILE A “ DANGEROUS INSTRUMENT?” 


It is a rule of law well settled by authority that where a master 
permits his servant to use for his personal gratification or profit an in- 
strument inherently dangerous, the master will be liable for the in- 
juries negligently effected by the servant with such instrument. 

Is an automobile a “dangerous instrument” within the rule just 
stated as will entail a liability on the owner of an automobile for in- 
juries negligently inflicted by his chauffeur upon third persons while 
said chauffeur is in sole charge of the machine and using it for his own 
purposes with the consent of the owner. This was the issue in the 
recent case of Cunningham v. Castle, 111 N. Y. Supp. 1057, where the 
court reached the following conclusion: First the master would not be 
liable in such a case as the servant at the time was engaged upon his 
own and not his master’s business, unless the automobile should be 
considered a “dangerous instrument ;” second, that an automobile does 
not belong in the category of dangerous articles, the mere permission 
to use which will involve the owner in liability for the negligence of 
the licensee. On this latter point the court said: “For the purposes 
of this discussion it must be conceded that the chauffeur was not en- 
gaged in the master’s business, but was on a private pleasure trip of 
his own, and was using therein the master’s automobile with the 
master’s knowledge and consent. It is urged that the automobile was 
a dangerous instrumentality, and that having been intrusted to the 
chauffeur, the liability of the master still attached because of its dan- 
gerous character. The automobile is not necessarily a dangerous de- 
vice. It is an ordinary vehicle of pleasure and business. It is more 
dangerous per se than a team of horses and a carriage; or a gun, or a 
sailboat, or a mgtor launch. There is no evidence that the chauffeur 
was not competent and qualified to run the machine. In fact, he was 
employed by the defendant for that very purpose. If a gamekeeper had 
borrowed his master’s gun and had gone from the estate on a hunting 
expedition of his own and had negligently shot a man, would the mas- 
ter be responsible because he was using that instrumentality, which 
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might be dangerous if carelessly used, the gun? I do not think that the 
question of the ignorance or consent of the master has any bearing 
whatever upon his liability. The fact that the servant has used the 
horses or the automobile without his consent has probative force upon 
the proposition as to whether or not the servant was engaged in the 
master’s business and was acting within the scope of his employment. 
The question is whether he was or not. If without the knowledge of 
his master he took the car from the garage to a machine shop to have 
it fixed and an accident occurred, the fact of the want of knowledge on 
the master’s part would not affect the liability, because the act would 
be within the scope of the servant’s employment and in the prosecution 
of the master’s business. If the chauffeur were granted a two-weeks’ 
vacation and the master said to him: ‘I am going off on a trip and will 
not need the machine: you may take it and use it for your own pleas- 
ure while I am gone,’ I cannot think that he would be responsible for 
any negligence of the chauffeur during that period.” 

The dissenting opinion by Justice Houghton in the principal case 
contended that the character of the use to which the automobile might 
be put by a chauffeur was sufficient to render the owner liable for in- 
juries to third persons where such use of his machine was with his 
express consent. Justice Houghton argued as follows: “While a pow- 
erful automobile may not, strictly speaking, be deemed a dangerous 
instrument, it may become so if recklessly driven. ‘They are so dan- 
gerous that the legislature has prescribed that their ownership must be 
registered, and the driver licensed, and that speed in different localities 
must be regulated. Motor Vehicle Law, Laws 1904, Chap. 538. The 
defendant recognized this when he instructed his servant to be careful 
on the trip which he permitted him to make. If a railroad official 
should loan a locomotive to one of the company’s engineers for the 
purpose of hurriedly visiting a distant locality, it could hardly be said 
that the engineer alone would be liable for injuries inflicted upon third 
persons.” 

The weight of authority is with the decision of the court in the 
principal case that an automobile is not a dangerous instrument within 
the rule of law now under consideration. McIntyre v. Orner, 166 Ind. 
57, 76 N. E. 750, 4 L. R. A. (U. S.) 1130; Jones v. Hoge (Wash.), 92 
Pac. 433; Lewis v. Amorous (Ga.), 59 S. E. 338. In the last case cited 
the court facetiously remarked: “It is not the ferocity of automobiles 
that is to be feared, but the ferocity of those who drive them. Until 
human agency intervenes, they are usually harmless. While by rea- 
son of the pay allotted to judges in this State, few, if any, of them 
have ever owned one of these machines, yet some of them have occa- 
sionally ridden in them, thereby acquiring some knowledge of them; 
and we have, therefore, found out that there are times when these 
machines not only lack ferocity, but assume such an indisposition to 
go that it taxes the limits of human ingenuity to make them move at 
all. They are not to be classed with bad dogs, vicious bulls, evil-dis- 
posed mules, and the like.” — Central Law Journa’. 








A sleeping car company is held, in Bacon v. Pullman Co. (C. C. 
A.) 159 Fed. 1, 16 L. R. A. (N. S.) 578, not to be responsible for jew- 
elry stolen by its porter from a passenger who was carrying it merely 
for transportation, and not for use during the course of the journey. 
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NOTICE BY TELEPHONE. 


An unreported decision by a judge of the London city court, to 
the effect that notice of dishonor of a bill of exchange cannot be given 
by telephone, was briefly commented on in the London Law Journal. 
It says that it does not find anything in the bills of exchange act to 
justify this view, as the act says the notice may be given by writing, 
or by personal communication, and to either the party himself, or his 
agent. Admitting the difficulty of proving that one to whom the tele- 
phone notice was given was the party intended, or a proper agent for 
that purpose, the Law Journal says there is “no justification for the 
view that notice by telephone, which we take to be the same as a 
verbal notice, is invalid.” This seems to be the first case in which the 
question has arisen. In the case of Lyles v. Western U. Teleg. Co. 
77S. C. 174, 57 S. E. 725, 12 L. R. A. (N. S.) 534, it was decided that a 
telegraph company may agree to deliver by telephone a message ad- 
dressed to a persan living beyond the free-delivery limits, though not 
obliged to give such notice in the absence of agreement. This also 
appears to be the only case upon the right or duty of a telegraph com- 
pany to undertake the delivery of a telegraph message by telephone. 
But in Planters’ Cotton Oil Co. v. Western U. Teleg. Co. 126 Ga. 621, 
55S. E. 495, 6 L. R. A. (N. S.) 1180, proof that a message was given to 
a telegraph company for transmission by telephone was held insuffi- 
cient to show that the company received it and became responsible for 
its transmission, where it was not proved that the person who received 
the message was an agent of the company, although he answered the 
usual call for that company, and, when asked if this was the telegraph 
company, replied in the affirmative. There was evidence that the 
sender recognized the voice of the receiver of the message. A note to 
this case in 6 L. R. A. (N. S.) 1180, reviews a considerable body of 
decisions as to the necessity and sufficiency of identification as a foun- 
dation for the admission of a conversation or communication by tele- 
phone. Most of the cases which have dealt with the question show, or 
at least imply, that, if the telegraph company is connected with the 
telephone system which is used for the communication, and someone 
assumes to answer on behalf of the company 11 answer to the usual 
call, this will be a sufficient prima facie case that the answer is actually 
made from the telephone company’s office or place of business, and 
that, if the message is one that might have been properly delivered per- 
sonally to one found at the office who assumed to have authority to 
receive it, such delivery by telephone will be sufficient, though it would 
be otherwise if the communication was not one made in the usual 
and routine course of business, but to be properly made only to a par- 
ticular individual. It must be admitted, however, that the authorities 
on this point are not entirely agreed, and that some other important 
questions about the legal effect of telephone communications have not 
yet been adjudicated.—Case and Comment 





The open season for certain game provided for in a statute forbid- 
ding the hunting of such game except from a certain date to another 
date, was held, in State v. Elson, 77 Ohio St. 489, 883 N. E. 904, 15 
L.R.A.(N.S.) 686, to be exclusive of the first-named date, and inclusive 
of the last. 
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CHARGE TO GRAND JURY. 


(Hudson Oyer and Terminer, Dec. 8, 1908). 
Power of Jurors— Dismissal of Previous Jury. 


Justice Swayze delivered some plain instructions to the December 
grand jury of Hudson county. His remarks were occasioned by the 
dismissal of a previous grand jury by Judge Carey because they re- 
fused to find an indictment in the case of John Lyons, police captain 
of North Bergen, who was alleged to have assaulted Michael Skelly, 
and Alexander Clements, who assaulted John J. Reilly on election 
day. Skelly and Reilly are Republicans, and the men accused are 
Democrats. 

Justice Swayze, in addressing the grand jury, said it is in the 
power of a grand jury to refuse to indict even when the case was a 
proper case made against the accused. Then he added: 

“But the exercise of the power in such cases will be necessarily an 
arbitrary act, and no more justifiable in the case of the secret proceed- 
ings of the grand jury, than arbitrary acts in the more open public 
conduct of the court and judges. I am confident that no such thought 
will enter your mind, and that we shall all be able to co-operate in the 
fearless and independent enforcement of the law. 

“It sometimes happens that grand jurors in their desire to avoid 
placing the stigma of an indictment on any citizen undertakes to try 
the case in the secrecy of their room. This view of their duties is an 
erroneous one. The law has long been, as laid down by Blackstone, 
that grand jurors are only to hear evidence on behalf of the prosecu- 
tion, for the finding of an indictment is only in the nature of an accusa- 
tion which is afterward to be tried and determined. The grand jury 
is only to inquire whether there be sufficient cause to call upon the 
party accused to answer in court. Then, if it goes on to try the case, 
it secretly usurps the duties of the petit jury and the court. 

“IT have some reason to believe that complaints may be made 
before you which have already been ignored by previous grand juries. 
I have, and you can have no official knowledge upon the matter owing 
to the secrecy in the proceedings of all grand juries. But if casual in- 
formation to that effect should come to you, you should disregard it. 
The action of the grand jury is not final like the verdict of a petit jury, 
and you should act upon the evidence as it may be presented to you, 
as your conscience dictates.” 





CHARGE TO GRAND JURY. 


(Essex Oyer and Terminer. Dec, 8, 1908). 
Duty of Jurors— Enforcement of Laws. 

Justice James F. Minturn, charging the first grand jury for the 
December term of the Essex county courts, directed attention particu- 
larly to the obligation imposed upon the inquisitors to do their part 
in the enforcement of law. The court declared that if the law is not 
observed in Essex the responsibility rests upon the members of the 
grand inquest. He said: 
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se 


Gentlemen of the grand jury: The court is informed that there is 
nothing of a very serious character at this time to which your atten- 
tion need be specifically directed. 

“You will have observed from the nature of your oath that you are 
not limited in the scope of your investigations to the cases in jail or 
those in which bail has been given. You are to consider not only such 
cases as may be presented to you by the prosecutor, but also such other 
matters as may come to your attention as grand jurors. Therefore 
your duties are not limited by what you learn from any officer of the 
court, but you may extend your investigations in all directions for 
the purpose of ascertaining whether the law is being observed or not. 
You are the guardians of law, order, decency and morality in this 
county, and you have been selected out of the great body of the county 
because you are supposed to be peculiarly fitted for the investigation 
of crime. 

“Without your assistance the efforts of the court and the legal 
officers of the county are of no avail. You are the guardians of the 
life, liberty, property and security of the residents of the county. Also 
you are the guardians of the morality and the decency which may be 
said to exist in this community, and the law places this responsibility 
upon you. 

“This is a great responsibility because if the law be violated upon 
you will fall the criticism for its non-observance. The prosecution of 
the law has a direct interest for you, not only so far as it may affect 
your homes and property, but because you are the fathers of families, 
and in your inquisitorial capacity are the guardians of morality and 
decency and have an active part in the proper enforcement of laws 
enacted by you through the Legislature. 

“The law leaves it to you to say which condition shall prevail, 
and places the responsibility for the prevalence of unlawful conditions 
entirely with you. If criminality exist in any degree the responsibility 
rests upon you, and upon your heads must fall the criticism for the 
non-enforcement of the criminal law. The court directs your attention 
to these facts, satisfied that as citizens interested in the maintenance of 
the law and that as the fathers of families charged with their protec- 
tion, that you will do your duty in the language and spirit of the oath 
just administered to you.” 





An act of Congress provides for the naturalization of aliens who 
are free white persons, and of aliens of African nativity, and of persons 
of African descent. In re Buntaro Kumagai, 163 Federal Reporter, 
922, it appeared that a Japanese gentleman, holding a certificate of 
honorable discharge from the army of the United States, applied for 
naturalization. There appeared to be no objection to his admission 
to citizenship on personal grounds. The United States District court, 
in refusing the application, remarked that the statute limits the privi- 
lege of naturalization to white persons and those of African natavity or 
descent. The use of the words “white persons” clearly indicates the 
intention of Congress to maintain a line of demarkation between races, 
and to extend the privilege of naturalization only to those of the race 
which is predominant in this country. 
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HUDSON COUNTY BOARD OF CHOSEN FREEHOLDERS +. CLINTON 
POINT STONE CO. 


(N. J. Supreme Court, Hudson Circuit, Apr. 10, 1907). 





{Eprtor's Notsg.--The following charge by Mr. Justice Fort to the jury in the above stated case, 
which was the last case tried at the Hudson Circuit by this Justice (now our Governor), is published 


upon request, because of the somewhat novel 


ints contained in it. In Freeholders of Hudson v. 


oodcliff Land and Improvement Co., decided in the N. J. Supreme Court by Mr. Justice Swayze, in a 
case growing out of the same accident, where suit was brought against the owner of the land, there 


were somewhat similar issues. ] 


Negligence—Lessee’s Rights— 
Undiscoverable Faults in a Quar- 
ry.—The Woodcliff Land and Im- 
provement Company conveyed to 
the plaintiff a strip of land through 
its property for the purpose of con- 
structing and maintaining a public 
highway or boulevard, upon cer- 
tain lines and grades, and said 
highway was so constructed. The 
defendant, a quarry company, ac- 
quired the right to quarry in the 
lands of plaintiff's grantor adjoin- 
ing the highway, and while so en- 
gaged encountered some pockets 
of rotten stone which could not 
have been discovered in the course 
of quarrying, using ordinary care; 
and upon the face of said quarry 
being removed, as the result of 
blasting, the rotten stone back of 
it caved and fell, carrying with it 
a portion of the highway, sidewalk, 
curb and gutter, parapet and re- 
taining walls; held: 

1, Where the owner of a tract 
of land conveys part of it for the 
erection and construction thereon 


of a specific structure or public 
work, there the right to lateral 
support from the grantor’s other 
land is implied, and if he take it 
away, whether negligently, unskill- 
fully, or not, and injury results to 
the land or the party to whom he 
had conveyed, an action for the 
damages sustained will lie. 

2 The defendant as lessee in 
blasting and excavating stood in 
the place of the Woodcliff Land 
and Improvement Company, and 
would be liable if the Woodcliff 
(and and Improvement Company 
would have been liable in doing 
the same acts; the lessee’s rights 
rise no higher than those of the 
lessor. 

3. Under the conveyance to the 
plaintiff, the grantor’s lands ad- 
joining those mentioned in the 
conveyance to the plaintiff were 
burdened, not only with lateral 
support to the soil in its natural 
condition, but to the structures put 
upon the land by the express or 
implied provisions of the grant. 


Action by plaintiff against the defendant to recover damages for 
excavating so near the line of the highway that the same fell. 


Mr. John Griffin for plaintiff. 


Messrs. Abel I. Smith & Mahon and Hon. Gilbert Collins for 


defendant. 


CHARGE TO THE JURY. 


FORT, J. 


Gentlemen of the jury, you have been empanelled to 


try two suits, each brought by the Board of Chosen Freeholders of 
the County of Hudson, as plaintiff, against the Clinton Point Stone 


Company, as defendant. 


30th suits arise out of the same state of facts, 


the second suit being practically a continuation of the claim in the 
first suit, but arising, as is alleged, after the first suit had been brought. 

The declaration in the case, which is a statement of the plain- 
tiff’s cause of action, as originally filed, contained a claim for damages 


because the defendant company had trespassed upon the land de- 
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scribed in the declaration, and, with force and arms, done damage to 
it. This ground was stated in the first and second counts of the dec- 
laration ; but this feature of the case has been eliminated, and only the 
| ; original counts in the declaration, alleging injury to the plaintiff’s 
) : premises, through the negligent action of the defendant, remain. 
On the trial, without objection, and with the consent of the court, 
additional claims have been made through amendments to the plead- 
ings, by which the plaintiff seeks to recover, because of the breach of 
an implied covenant in the deed of a grant of easement, against the 
removal of lateral support to its land and roadway; the theory of the 
amendment being that the land of the plaintiff was conveyed to it by 
the defendant’s leasor for the purpose of a road, to be built according 
to grades shown upon a map, and that the road was built in accordance 
with the covenants and provisions of the deed, and that the mainte- 
nance of such road required support from the abutting and adjacent 
land of the lessor of the defendant, and that the parties, both the 
lessor and the defendant in this case, who is the lessee, must be held 
to have contemplated this necessity, and to have allowed for the det- 
i riment to the lessor, and this defendant caused by the increased burden 
upon its land in determining the consideration for the conveyance. A 
ji brief summary of the documentary evidence in the cause, with some 
extracts from the deeds and other papers, will be found useful in apply- 
5 ing the testimony to the conditions which it is alleged led up to the 
8 subsidence of the earth at the two points on the Boulevard which are 
- in question in the case. 
By deed made by John Meeks and others to the Woodcliff Land 
: _ Improvement Company, on the 22d day of December, 1891, a large 
“4 | tract of land was conveyed to the Woodcliff Land Improvement Com- 
1- ) pany. Embraced within the tract of land conveyed by this deed are 





RR lid 


the premises in controversy in this case, both those of the Board of 
al Chosen I*reeholders and the leasehold state of the defendant, the 
a Clinton Point Stone Company. Subsequent to the making and execu- 
. tion of the deed just referred to, the Woodcliff Land Improvement 
a Company by lease dated April 30, 1892, demised to the Palisade Trap 


Rock Company three tracts of land for a term of ten years from the 
first day of May, 1892. The lease mentions and describes all three of 
or } these tracts of land with particularity. 

The first tract is a small strip of land on the Hoboken and Hudson 
River Turnpike lying southerly of a point 250 feet south of the Opdyke 
or line, which was the boundary line between the Woodcliff Land Im- 
provement Company’s property and the Opdyke estate. The second 
tract is a narrow strip of land, 50 feet wide, running easterly from the 
to Hoboken and Hudson River Turnpike, to the bulkhead in the Hudson 
of ) river. The third tract is described in the lease in this way: “All that 

} portion of property of the Woodcliff Land Improvement Company, 


ales 





“9 lying in the township of North Bergen, between the division line of 
ru the Opdyke estate and the property of the party of the first part, and 


ht a line parallel to said division line (that is the line between the Op- 
; dyke estate and the Woodcliff Land Improvement Company’s prop- 
erty) distant 1,200 feet southerly therefrom, and also lying between 
the line of the foot of the slope and the line of the face of the perpen- 


in- 
Pes 
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dicular rocks facing the Hudson river” and which it is stated is par- 
ticularly shown within the lines colored brown on the map which is 
recited as being attached to the lease of April 30, 1892. These prem- 
ises just described from the lease are found delineated on the map, 
Exhibit P 12, made by Engineer Harrison, and are described thereon 
as “Space to be used for quarrying purposes as per agreement dated 
April 30, 1892.” 

The lease also recites that the lessees are privileged to quarry, 
blast, excavate and remove stones from the 1,200 feet tract, from the 
easterly face of the perpendicular rocks on the bluff or cliff down to 
the level of the grade of the road formerly used by the Hoboken and 
Hudson River Turnpike, so as to leave a smooth perpendicular quarry 
face. And it is further provided, that the face of said bluff or cliff shall 
not be disturbed, excepting that all threatening or loose rocks, liable 
to fall, shall be removed by the lessee to the extent directed by the 
lessor. And it further requires, that all stones unfit for quarrying pur- 
poses, and all debris, shall be removed, and the land cleared up as the 
excavation and the removal of stone progresses. 

Under this lease the Palisade Trap Rock Company entered. 

Subsequently, on June 13, 1893, an indenture of agreement was 
entered into between the Woodcliff Land Improvement Company and 
the Palisade Trap Rock Company, by which the westerly line of the 
limit of the extent of the right to quarry, as fixed by the original lease 
of April 30, 1892, was extended, so that the right and privilege of blast- 
ing and excavating and removing stones, so given to the Palisade Trap 
Rock Company, was for all property east of the red line shown on the 
map which accompanied the original lease, and which line runs 
through a black walnut tree blazed on the south, and an ash tree blazed 
on the north, and giving the Palisade Trap Rock Company the right 
to enter upon this additional tract, east of the red line, and to blast and 
remove stone in the manner as mentioned and set forth in the agree- 
ment of April 30, 1892, the original lease. 

With these leases in this condition, and the Palisade Trap Rock 
Company in possession, the Woodcliff Land Improvement Company, 
by deed dated the second day of May, 1894, conveyed to the Board of 
Chosen [*reeholders of the County of Hudson, a tract of land which is 
fully mentioned and described in the deed by meets and bounds, and a 
part of which embraces the part of the Boulevard in which the breaks 
occurred which caused the injury alleged in this suit; and with such 
conveyance, there was a map which is referred to therein as a map en- 
titled, “Sketch showing proposed County Branch Road through the 
property of the Woodcliff Land Improvement Company, North Ber- 
gen, Hudson County, N. J., Charles B. Brush, C. E., 1894.”)5 And which 
map, it is recited, is intended to be filed in the register’s office. The 
deed also recites that the Freeholders are to have and to hold the said 
premises “For the uses and purposes of a branch or connecting public 
road in the County of Hudson to be laid out, open, constructed, made 
and maintained” under the statute which is recited therein. 

It is not controverted in this case that the Boulevard, at the 
point where the injury for which this suit is brought occurred, was con- 
structed within the lines of property described in this deed, and upon 
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the grades and in conformity with the plan delineated on the map 
which was referred to in said deed. 

Subsequently to the execution of the deed to the Board of Chosen 
Freeholders last referred to, the Palisade Trap Rock Company, by a 
deed of assignment dated March 14, 1895, assigned the original lease 
of April 30, 1892, and the indenture of agreement of June 13, 1893, in 
extension of the premises described in said lease, to John S. Lane & 
Sons. This assignment was consented to by the Woodcliff Land Im- 
provement Company, in writing, on the same date; and also, upon the 
14th day of March, 1895, the Woodcliff Land Improvement Company 
entered into a separate agreement with John S. Lane & Sons by which 
they modified the original lease of April 30, 1892, with relation to the 
payments therein provided for, and in said agreement of assignment 
recited the fact of the existence of said lease of April 30, 1892, and of 
the extension thereof of June 13, 1893, and the assignment from the 
Palisade Trap Rock Company to Lane & Son, of March 14, 1895, and 
inserted therein this clause: 

“And the parties hereto do further hereby ratify and confirm said 
lease and subsequent agreement in all respects, except as the same is 
by this agreement changed and modified.” And John S. Lane & Sons 
further agreed to keep, perform and fulfill all the covenants, agree- 
ments, conditions and stipulations in the lease of April 30, 1892, and 
the agreement of June 13, 1893, except as the same were changed and 
modified by the agreement of March 14, 1895. 

Subsequently to the execution of this last mentioned agreement, 
and on the 14th day of December, 1899, the Woodcliff Land Improve- 
ment Company entered into an agreement of extension of the lease of 
April 30, 1892, as extended by the agreement of June 13, 1893, which 
extension agreement provided that the term of the lease “is hereby ex- 
tended to May 1, 1905;” and then further, in this agreement of De- 
cember 14, 1899, extends the territory upon which quarrying and ex- 
cavation might be made as follows, namely: “To a line drawn parallel 
with the Hudson County Branch Boulevard, and distant 40 feet east- 
erly from the southerly line of said Boulevard, subject to all the terms, 
agreements and covenants” in the lease and agreements which had 
been previously executed, and this extension agreement contained a 
clause ratifying and confirming the agreement of March 14, 1895, and 
this extension agreement was made binding upon the heirs, executors, 
administrators, successors and assigns of the parties to it. 

Subsequently to the original lease and the various modifications 
and extensions thereof which I have recited, John S. Lane & Sons, 
by an assignment of lease dated January 16, 1902, assigned to the de- 
fendant, the Clinton Point Stone Company, the lease of April 30, 1892, 
and of June 13, 1893, made to the Palisade Trap Rock Company, as 
lessee to John S. Lane & Sons, and the articles of agreement of March 
14, 1895, between the Woodcliff Land Improvement Company and the 
said John S. Lane & Sons, and also a certain lease or indenture dated 
December 14, 1899, between the Woodcliff Land Improvement Com- 
pany and the said John S. Lane & Sons. And it is recited that all said 
leases and agreements are annexed to the assignment of lease of Jan- 
uary 16, 1902, and the assignment is to the Clinton Point Stone Com- 
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pany and its successors, assigns and representatives, for the residue of 
the term mentioned in the leases, agreements and indentures, subject 
to all rents, royalties, conditions and provisions therein contained, 
which the Clinton Point Stone Company agreed to keep, perform and 
fulfill; and, by agreement in writing dated on the day of January, 
1902, the Woodcliff Land Improvement Company consents to this as- 
signment. All these papers between Lane & Sons and the Clinton 
Point Stone Company, including the consents, were recorded in the 
register’s office of Hudson county on the 17th day of January, 1902. 

This recital shows that, prior to the conveyance made by the 
Woodcliff Land Improvement Company to the Board of Chosen Free- 
holders, a lease existed to the Palisade Trap Rock Company author- 
izing it to quarry upon the land of the Woodcliff Land Improvement 
Company, the grantee in the deed to the Board of Chosen Freeholders, 
between the line of the foot of the slope and the line of the perpen- 
dicular rocks facing the Hudson river, as said lines were shown within 
the lines colored brown on the map attached to that lease, and the 
westerly line on the face of the perpendicular rock, as mentioned in 
the original lease of April 30, 1892, was extended by the agreement of 
June 13, 1893, to the red line shown on said map, and which also ap- 
pears on the map, Plaintiff’s Exhibit P 12, and which runs from the 
blazed black walnut tree to the blazed ash tree. 

Stated plainly, the lease, after the extension of June 13, 1893, au- 
thorized the Palisade Trap Rock Company to blast and excavate within 
the angle formed by a line sunk vertically from the red line on the map 
Exhibit P 12 to a point where it would strike a horizontal line pro- 
jected eastwardly upon the bottom of the quarry until it strikes the 
line at the foot of the slope. 

This makes it clear that by the deed of the Woodcliff Land Im- 
provement Company to the Board of Chosen Freeholders of the sec- 
ond day of May, 1894, no right of lateral support as to structures 
erected upon the land as against the lessees of the Woodcliff Land 
Improvement Company passed. Whatever rights the freeholders took 
under their deed were subject to the leases and agreements then exist- 
ing, of which they had actual notice, or notice from the public rec- 
ords. And, if this were all the proof in the case, documentary or other- 
wise, the court would direct a verdict in the case for the defendant, 
because the evidence as to blasting within the territory mentioned in 
these leases and agreements would not justify the jury in saying, or 
the court in permitting it to say, that the defendant had exercised any 
unlawful acts, either negligently or otherwise, which would entitle the 
plaintiff to recover. 

This, then, eliminates from the case all the documentary evidence 
and other testimony in the cause by which the plaintiff seeks to re- 
cover against the defendant, which relates to blasting within the lines 
defined by the lease of April 30, 1892, or the extension thereof of June 
13, 1893, and, the court charges you, with relation to that blasting 
within that territory, all right to recover is determined against the 
plaintiff; and, unless you can find right to recover upon grounds which 
the court will now proceed to present to you, there can be no recovery 
in this cause. 














ue of 
bject 
ined, 
. and 
uary, 
is as- 
inton 
n the 
2. 

y the 
Free- 
ithor- 
ment 
lders, 
rpen- 
vithin 
d the 
ed in 
ent of 
;O ap- 
m the 


3, alt- 
vithin 
e map 
e pro- 
es the 


d Im- 
le sec- 
ctures 
Land 
s took 
exist- 
ic rec- 
other- 
ndant, 
ned in 
ing, OF 
ed any 
tle the 


ridence 

to re- 
ie lines 
of June 
lasting 
nst the 
; which 
covery 





PSO NMR 


HUULSON CO. BD CHOS, FREEHOLDERS VY. CLINTON POINT STONE CO. 17 


The principles governing the right of lateral support of lands and 
buildings are settled in this State. 

As to lands in their natural condition there is a right to such sup- 
port from the adjoining land; as to buildings on or near the boundary 
line injured by excavating on the adjoining land, there is no right of 
action in the absence of improper motive or of carelessness in the ex- 
ecution of the work. But, this latter rule as to buildings or other struc- 
tures, on land, is modified where the buildings have been erected on 
the land by grant, conveyance or statute. Where, therefore, the owner 
of two adjoining pieces of land conveys one of them, or where the 
owner of a large tract of land conveys a part of it, as in this case, for 
the erection or construction thereon of a specific structure or public 
work, there, the right of lateral support from the grantor’s other land 
adjoining, is implied, and, if he take it away, whether negligently or 
not, and injury results to the land of the party to whom he has con- 
veyed, an action for the damages sustained will lie. 

In this case, the Clinton Point Stone Company stand in the rights 
of the Woodcliff Land Company, and, in excavating the lands in ques- 
tion, had no greater or other rights than the Woodcliff Land Improve- 
ment Company itself possessed. For whatever acts of injury the 
Woodcliff Land Improvement Company would have been liable, in ex- 
cavating, the Stone Company are also liable. They stand in the shoes 
of the Land Company. The lessee’s rights rise no higher than those 
of the lessor. 

Under the conveyance of the Woodcliff Land Improvement Com- 
pany to the board of Freeholders in this case, the Woodcliff Land 
Improvement Company burthened its lands adjoining those mentioned 
in the Freeholders’ conveyance, not only with the lateral support o: 
the soil in its natural condition, but of the structures put upon the 
land by the express or implied provisions of the grant. 

Did the defendant in this case, by any act that it did, take away 
that lateral support to which the land was entitled? The law exacts 
from a person who undertakes to do even a lawful act on his own 
premises which may produce injury to his neighbor, the exercise of a 
degree of care measured by the danger to prevent or mitigate the 
injury. 

Where, therefore, an owner of adjacent lands which are burthened 
with the lateral support of adjoining lands or buildings, or both, does 
an act which destroys that support, and thereby causes injury to the 
property entitled to lateral support, he must answer in damages for 
such injury, and that, too, whether or not the act he did resulted from 
negligence or want of skill. 

In this case, as to the defendant, the Clinton Point Stone Com- 
pany, in so far as they excavated west of the red line shown on the 
map—the line that ran from tree to tree—were excavating on lands 
burthened with the lateral support of the soil, under the roadway, in 
its natural condition, and with the support of the structures on the 
roadway, and the materials constituting the Boulevard as constructed 
under the grant or conveyance from the Land Company to the Free- 
holders; and were liable for any injury resulting thereto in excavating, 
whether they were guilty of negligence or want of skill in the doing 
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of it or not. But, the proof must satisfy you by the weight of the 
evidence that the fall of the soil and the structures at the two points 
on the Boulevard, in question, were due to the excavating or blasting 
by the defendants on that tract. 

If you find under the proof that the excavating or blasting were 
not the cause of the sinking down of the earth at these points, and 
the falling of the roadway, but that it resulted from the natural condi- 
tion of the land within the roadway, then the defendant, of course, 
cannot be held liable. The Clinton Point Stone Company is not liable 
for results which follow, because of the conditions of the earth on the 
land of the plaintiff within the line of the Boulevard, but only for such 
results as flow from some act of the defendant in removing the lateral 
support to the roadway on their own land. 

The subsidence must be caused by an act done on the land burth- 
ened by the lateral support, and by the removal of some support 
which that land would otherwise give. 

Is that proven to be the case here? 

The mere proof of the fact that the roadway of the Boulevard 
fell, is not enough. There must be proof by the weight of the evi- 
dence that the fall resulted by some act of the defendant in removing 
the earth, or blasting the rocks, or causing the rocks to fall from these 
or other causes, so that the lateral support to which the roadway 
was entitled was removed, or so far removed as to cause the injury. 

If the roadway went down because of the condition of the sub- 
soil on the roadway, and not as the result of the direct act of the 
defendant, there can be no recovery. 

It is not my purpose to go minutely into the proofs. 

You have viewed the premises and know to what point the exca- 
vation now appears to have been made, and it is for you to say, under 
the proofs, to what point the excavation had proceeded at the time 
the subsidence occurred at Arch No. 1, in February, 1904, and also as 
to the subsidence when it occurred, at Arch No. 2. 

The character of the breaking away of the rock formation in front 
of Arch No. 1 was testified to by Mr. Hughes; you heard him say that 
the roadway and surface earth, and trees thereon, began to sink at 
that point some forty-eight hours before the rocks below, in the 
quarry, went out. 

If that be true, and you find that this condition was caused by the 
“fault” in the rocks, which seems to have been clearly proven in the 
case to exist, and was obvious to you, no doubt, when you viewed the 
premises, can you say, under the proof, that this falling was due to 
the removal of the lateral support? If not, your verdict as to this 
point of fall must be for the defendant. 

Now, as to the break away at Arch No. 2. The contention of the 
defendant is that it did not excavate into the rocks in front of this 
break at all. It did blast and excavate both to the north and south of 
it. Does the proof establish to your satisfaction that the fall here 
resulted from the removal of the lateral support with which the land 
was burthened? 

If not, your verdict must be for the defendant at this arch also; 
and if you find that neither slide or break away, at either arch, was 
due to the act of the defendant, your verdict must be for the defendant. 
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But, on the other hand, can you find from the proof, taking it alto- 
gether, that the blasting of the rock was so near the roadway, and so 
violent in its vibrations, or from other causes in the evidence, that it 
produced the result that caused the rock support at both points of 
break in the road to give away, and thus remove the lateral support, 
and caused the injury to the road? You must not guess it out; you 
must find every fact in favor of the plaintiff, from the evidence, remem- 
bering always that the plaintiff bears the burden of proof. 

By this time, gentlemen, you have seen that the Court has taken 
out of the case every question of fact, but this single one just sub- 
mitted to you,—namely, whether or not the lateral support, to which 
the plaintiff was entitled by its grant, was removed between the red 
lines (from tree to tree), which was the westerly line of the quarry 
by agreement of June 13, 1893, and the easterly line of the Boulevard? 

Because, if there had been no quarrying within this line, it is clear, 
under all the proof (even giving to the testimony as to the effect of, 
and necessity for a talus, all the force it is sought to give it by the 
plaintiff), that there was at the red line boundary abundant of rock 
ledge formation to have permitted the slewing away of sufficient rock 
to have produced all the necessary material for a talus which the 
plaintiffs make claim for. 

I am inclined to think, also, but this is only my opinion, and you 
are not. bound by it, that, even at the parallel line fixed by the agree- 
ment of extension of lease on December 14, 1899, as forty feet from 
the easterly line of the Boulevard, that under the proof, the protection 
of lateral support from the perpendicular rocks, free from talus, would 
have been safe at that point, as there would still have been soil and 
rock space sufficient to have produced in that time, the talus said by 
the plaintiffs to be necessary for safety and still have left sufficient 
width at the surface of the vertical rock to have supported the road. 

But, all these questions are for you. The effect of the removal 
of the talus, of the blasting, generally, within this narrow strip of 
land, adjacent to the roadway, to which the Court has confined you, 
the nature of the rock formation, its columnar character—the character 
of the fault in the rock, as proven, the nearest of the blasting in the 
face of the rocks of the roadway, and the other facts proven,—taking 
them altogether; do you find that the defendants removed the lateral 
support to which the plaintiffs were entitled, and did the break-aways, 
both or either of them, result from such removal? 

In reaching your result you will find the map of Mr. Harrison, 
Exhibit P 12, and that of Mr. McCann, Exhibit D 8, of much value, 
especially with respect to distances, and as showing how near to the 
Boulevard the excavations, and of necessity, at some points, the blast- 
ing must have occurred, for it is conceded that between the north 
and south breaks the rock was solid rock as it stands to-day, as you 
viewed it. 

Mr. McCann’s map will help you on this branch of the case very 
materially. He gives on one of his maps what purports to be a hori- 
zontal showing of the distance to which the blasting had gone. That 
map will show you just how closely to the roadway the cliff is at some 
points. Whether it was blasted or whether it has resulted from a 
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falling away of the rocks, the Court does not express any opinion on; 
but at some points, as I recall his map, there is only six feet between 
the easterly side of the roadway and the top of the rock at present, and 
at others as much as twenty-seven feet; but nowhere, at any point 
in front of either of the break-aways, or between the break-aways, is 
the present edge of the cliff, according to his map, anywhere near 
forty feet from the roadway. You may take the map and examine it. 
I am not pretending to be stating accurately; I am simply giving you 
my recollection on that subject. 

Now, does the evidence establish that the injury to the roadway 
resulted from the defendant’s removal of the lateral support to which 
the Court has told you the plaintiffs were entitled? If the evidence 
satisfied you, by the weight of it, that that was the fact, and they did, 
whether they did it negligently or did it skilfully, the plaintiff is 
entitled to recover. And if you reach the other result, then, of course, 
your verdict must be for the defendant. 

And, in considering this case, you should treat each of these 
break-aways separately. Each may stand, under the proof, on a dif- 
ferent basis from the other. You may think that one of them was due 
to the lateral support being taken away by the defendant and the 
other was not, and you may think that there are different conditions 
that will lead to different results at these two points, but that is all 
for you. 

If you reach the conclusion that the plaintiff in this case is entitled 
to recover, then you will consider the question of damages, and it is 
your duty to assess them. ‘This is an action in tort, and it is for you 
to fix the damages. 

The plaintiff in this case is entitled to recover for the costs and 
expenses incurred in the restoration of the road to a reasonably safe 
condition for public travel. It is not entitled to recover from the 
defendants for the best possible construction they can put upon the 
road. They would not be entitled to recover from these defendants 
the expense of putting a marble parapet along there, using that as an 
illustration, or some extravagantly expensive construction. They are 
only entitled to recover for what it cost them to put that road back 
into a reasonable safe condition for traffic, and they are bound to do 
that, remembering that if they are entitled to recover they are to 
charge somebody else for that cost, and in doing it they shall exercise 
care, prudence, economy and good business judgment, and to do that 
which is safe and conservative and only reasonably proper for the 
purpose of maintaining the road. That leaves the whole question to 
you. 

You may recollect what the plaintiff alleges in its proof as to the 
cost. He says that these two breaks cost $30,868.92 to restore them, 
and he tells you how he did it, restoring them by concrete arches. No 
one questions that that is a good method; no one has attacked them 
here. It has been suggested that they are more expensive than was 
necessary, and that a bridge of steel would have answered the same 
purpose; would be reasonably suitable and proper for the place at a 
less cost. That is for you; you are to say what is right about that. 
You are to determine what the verdict shall be in this case. If you 
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find a verdict for the plaintiff you will fix the measure of damages, 
and, of course, you will do that on the testimony, and on each arch- 
way. If in the one case, for the one arch, you find there should be no 
recovery, then that one arch is to be eliminated. 

There is also a parapet and retaining wall along here. I don’t 
know that there has been any question made about the parapet wall. 
It would seem as if a wall is necessary for protection along the top of 
the retaining wall to keep people from going over these rocks. The 
authorities having the care of that road would be chargeable with 
gross negligence if they did not protect that road in some way at that 
point; but if a dry wall was a reasonable protection for the roadway, 
then the Board of Freeholders has no right to charge these defendants 
with a concrete masonry wall. They only have a right to charge them 
with what was reasonable and proper for the protection of the public 
traveling upon that road and the cost of restoring it. If you think an 
iron fence or a steel fence would be proper, take the cost of that and 
let that be the measure of your damages rather than the claim of the 
plaintiff in this case, if you reach a verdict for the plaintiff. 

It is all for you. You are only to be guided by the rule which the 
Court has endeavored to state, as to what it is the duty of these de- 
fendants to account for; that is, such expense as will put the road in 
a reasonably safe condition for traffic, such as it was before the acci- 
dent. 

Now, gentlemen, you have two suits here; the first suit is limited 
to a period of time. The second suit is for what is alleged to have 
been discovered when they attempted to reconstruct at Arch No. 1, 
and what they alleged occurred subsequent to that attempt which 
resulted in requiring them to extend Arch No. 1 farther than 
they expected to do, and at a greater cost. The second suit involved 
$8,951.01, and the first suit involved $21,917.91. That is the claim of 
the County, and it is for you to say how much, if anything, you will 
allow of that. 

The Foreman—I would like to ask the Court a question. When 
the assignment of these leases was made from the Palisades Trap Rock 
Company to Lane and Sons and from Lane and Sons to the defendant, 
the Court said that that carried with it all the rights and privileges 
of the original grant. Did that also carry with it all the liabilities? 

The Court—Yes. If I did not say that, I meant to. I said this, 
that the Woodcliff Land Improvement Company could give no right 
as to blasting or excavating, to the Palisades Trap Rock Company, 
or to the defendant company, which would rise higher than their own 
rights; and, if the Woodcliff Land Improvement Company would be 
liable if they undermined and took away the lateral support which it 
is claimed the defendants took away, then, of course, these defendants 
would be. 

I have a large number of requests to charge, all of which I refuse 
to charge, except as I have charged. 

[There was a verdict for plaintiff of $26,784.46. ] 
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PRINZ v. PUBLIC SERVICE CORPORATION. 


(First District Court of Newark, Dec. 8, 1908). 
Public Conveyance—Right of Way—Collision. 


Mr. Jacob L. Neuman, for plaintiff. 
Mr. Duane E. Minard, for defendants. 


CHARGE TO JURY. 


MAC LEAR, J.: Gentlemen of the jury: The streets of the city 
of Newark are for the public use. A driver cannot monopolize them, 
neither can the traction company nor the trolley company; they both 
have an equal right on the streets, and they both have a regard for the 
rights of others and for the rights of each other. A trolley car is in 
a peculiar position; that is, it has to run on rails and cannot get out 
of other people’s way, while a horse and wagon or a pedestrian can 
occupy any part of the street, and is free to go from one side to the 
other to get out of danger or the way of a pedestrian or a trolley car 
or another wagon. It is the duty of a person, either pedestrian or a 
person driving a horse and wagon, to get out of the way of a trolley 
car, but that does not excuse a trolley car from running into a person 
if they did not get out of the way. 

When this man was standing near the tracks of this company, 
hearing the bell rung, it was his duty to move to a place of safety, if 
he was not then in a place of safety. If he did not move, you can con- 
sider two things: (1) that he considered himself then in a place of 
safety, and (2) that he did not care. But that would not excuse the 
trolley from coming up behind him and running into him; and so, in 
order to ascertain who was in the right and who was in the wrong in 
this matter, you must find out whether or not this plaintiff was in a 
place of safety when the trolley car came along the tracks and started 
to pass; and in order to find that out you must ascertain where this 
trolley car struck him. 

Now, if this car came up back of the man, and the man was stand- 
ing so close to the track that the trolley car could not pass but it must 
and did hit him, then the trolley company, the defendant in this action, 
was guilty of negligence. If the motorman running this car (and 
that is the only question in the case; whether the motorman was 
experienced or inexperienced, or a green or an old man, is a question 
of judgment on the part of the motorman), if the motorman using 
his judgment considered that he had room to pass that wagon, he had 
a right to go on. If he did not have room to pass the wagon, then 
his judgment was at fault, and the trolley company, the defendant, 
was negligent. If he did have room to pass and did get half-way past 
this wagon, then it must be conclusive that he could have passed the 
rest of the way if something had not happened to have stopped or 
interfered with the passage. 

There has been brought here a number of witnesses—and they 
are all probably telling the truth. Men do not come here and lie; 
they do not come here on the witness stand and perjure themselves ; 
but they come here to tell of an accident as they saw it. Nobody 
ever saw an accident the same way, or sees the same parts of an acci- 
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dent, and that is the reason we have evidence and a number of wit- 
nesses, so that we will get at the truth from all sides from the stories 
of different peoples. We cannot see it ourselves, but we have the 
witnesses to come here and tell us how they saw it, and each one adds 
something to the total, so that from their testimony we ascertain 
exactly how the accident happened. 

Now, we have in this case the testimony of a number of witnesses, 
who testified that this car came along with the running-board up, and 
they say that that was the side of the car which was not at that time 
being used to alight from or enter the car. The presumption is that 
the running-board was up; and that this car went past the wagon, 
until it got half way past the wagon; that is, until the wagon had got 
in the middle of the car, when the car hit the hub of the wagon. Now, 
if the trolley car got that far past the wagon, it is natural to suppose 
it would have gone the rest of the way past the wagon if the wagon 
had not moved its position. The plaintiff in this case had no right 
to move his position, after the car was going by; he had a right to 
move his position before the car got up to him, and he had a right to 
get off of the track, or further away from the track. So it is very im- 
portant for you to decide in this case where the car was when the 
plaintiff in the wagon began to move his position. As I say, if he 
started to move, within a reasonable time before the car got to him, 
so that it gave the motorman time to stop the car in case he swung 
on to the track, why, then the motorman should have stopped the car. 
If he started to move when the car was so close to him that the motor- 
man could not stop the car, then the motorman is not responsible, and 
the defendant company is not liable. If he started to move when the 
car was half-way past him, and by the movement of his wagon threw 
the back wheel so that it came into contact with the car, then the 
defendant company is not responsible. 

Now, you must ascertain the exact condition of affairs from the 
evidence. You have heard the testimony of all the witnesses, both 
on the part of the plaintiff and on the part of the defendant. One on 
the part of the plaintiff and the rest on the part of the defendant 
testify that the middle of the trolley car hit the wagon, and it hit the 
hub. There is other evidence that the front part of the running-board 
hit the wagon, that step hit the wagon. 

Now, as I say, if you find that this motorman misjudged his dis- 
tance and started to pass this wagon, and there wasn’t room to pass 
it, and the front part of the car hit the wagon, then the defendant 
company is liable; but if you find that the car had started past and 
had gotten half-way past, or a distance past, and the wagon moved 
and then the trolley car hit the wagon, owing to the movement of the 
wagon throwing the hub back against the trolley, then the trolley 
company is not liable. 

If you find that the trolley company is liable, then it becomes 
necessary for you to consider what damages were sustained. If you 
find they are not liable, then you do not have to consider the element 
of damages. 

The evidence as to damages is, that this wagon was broken in 
certain respects, and taken to the repair shop and was fixed, and 
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that the plaintiff had to hire another wagon during the time that this 
wagon was being fixed. If the company is liable, it is only liable for 
the damages that were directly caused by this accident. A man can- 
not get a brand new wagon because he happens to be hit by a trolley 
car or any other car, and some part of that wagon is injured. The 
injury sustained and the repairs made must be those repairs made 
necessary by the contact of a car with the wagon. 

Now. it is for you to find out what injuries this wagon sustained, 
and if you find that the company is liable; that is, that the motorman 
was negligent, then it is for you to ascertain how much those injuries 
that this wagon sustained cost, and that will be the damages that the 
plaintiff has sustained. Not any other repairs that he might have 
made to the wagon, but merely those repairs made necessary by the 
contact of the wagon with the trolley car. And also he is entitled to 
recover what it cost him to hire another wagon during the time when 
these repairs for which the trolley company is liable were made, and 
that is for a reasonable time. A man cannot take a wagon and put it 
in a repair shop and keep it there four weeks and then have the man 
work on it two or three weeks, and leave it there three or four weeks 
longer, and collect for all that time. All the time he can collect for 
is a reasonable time for having the damages caused by the accident 
repaired, and you must ascertain from the evidence what those dam- 
ages were, and what was a reasonable time necessary to make those 
repairs. 

[ have been asked to charge you by the defendant, as follows: 

That if the jury finds that the injuries were caused by the plaintiff 
who, in a place of safety, moved his wagon near to the track and thus 
came into contact with the car, they must find for the defendant. I 
so charge you. 

If the jury finds from the evidence that the car would have passed 
in safety had the plaintiff not moved his wagon, then they must find 
for the defendant. I so charge you. 

If the jury finds from the evidence that the plaintiff by any act 
of negligence contributed in any degree to the injury he complains of, 
they must find for the defendant. I so charge you. 

I am also asked to charge you that if the jury finds from the 
evidence that all the repairs mentioned in the bill presented were not 
immediately necessitated by this accident, they must find damages for 
only those repairs made necessary by the collision of the car and 
wagon. ! so charge you. 

I am asked to charge if the jury finds that the time of repair was 
fonger than was necessary in which to repair this wagon, they should 
find damages in the way of expenses for wagon hire for only such 
time as is reasonably necessary to have the repairs made, which were 
actually made necessary by the accident. I so charge you. 

That it is the province of the jury to determine from the evidence 
what repairs were necessitated by the accident itself. I so charge you. 

I am asked to charge you, if there is any evidence before the court 
or jury of any injury to the wagon at the time of this accident other 
than one broken wheel, one broken axle, one spring, damage to the 
side and front of wagon, one broken whiffle-tree. I think that is 
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something that the jury must decide for themselves. I decline to 
charge that. That is not within the province of the court, but I do 
charge the rest of the request; that the statement of repairs to the 
wagon is not evidence except as to parts which the jury finds, from 
the evidence, was actually injured in this accident. I so charge; that 
is, that these bills for repairs to the wagon is not evidence excepting 
the parts which you find from the evidence were actually injured in 
this accident. 





SMITH v. PUBLIC SERVICE HAILWAY CO. 


= 


(Orange District Court, Dec. 18, 1903). 





Public Conveyance—FEjectinent of Passenger. 
Mr. William A. Lord, for plaintiff. 
Mr. Duane E. Minard, for defendant. 
On motion to non-suit. 


JONES, J.: It would seem to me from the evidence presented 
that the first question involved is, whether the passenger Smith in 
this case was lawfully upon that car. It seems to me from the evi- 
dence he was not lawfully on the car. He had been taken from the 
City of Newark up to Lincoln avenue, and had been given this con- 
tinuous slip which reads from Lincoln avenue to West Orange. 
Notwithstanding that slip which was given him, he retraced his steps 
a considerable distance, to Day street, and there boarded a car, so 
that unquestionably the company was entitled to demand, and the evi- 
dence is the conductor did demand, a fare from Day street, before 
the car reached Lincoln avenue. 

I am satisfied from the evidence presented that the conductor 
made a demand for the fare before the car reached Lincoln avenue, 
and I am not at all sure that the demand and refusal was at all neces- 
sary in order to put this plaintiff in the position of an unlawful passen- 
ger. It seems to me that his boarding the car at a point not authorized 
by his identification slip, and not between the two points mentioned 
therein, would justify the defendant in claiming and insisting upon 
receiving a fare from the plaintiff, and therefore I shall hold that he 
was unlawfully upon the car at the time of the alleged assault. 

Coming to the second point, it would seem to me that the only 
question for the jury to decide, and I think it is a question for the jury, 
is whether or not the defendant’s employees removed this passenger 
from the car by using undue and improper force. I think that is a 
question for the jury, and on that point only I will deny the motion 
for a non-suit and allow the case to go to the jury. 

I think the question before the jury in this case is whether or 
not the employees of the railroad used undue force in ejecting this 
passenger from the car. If they used undue force the company is 
liable, and if they did®ot, the company is not liable. I think the case 
should go to the jury on that point that this man was absolutely 
unlawfully upon that car. 

Notwithstanding the possibility of a discrepancy between the tes- 
timony, I am of the opinion that a demand and refusal is not necessary ; 
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the fare became due when he got on the car at Day street, and the 
conductor had a right at any time to demand the fare, and the refusal 
of the plaintiff to pay his fare was a proper reason for his ejectment, 
but not with undue force, and, therefore, the motion will be denied. 





REDD v. SASLAFF. 


(Atlantic City District Court, Nov. 9, 1908). 
Action on Cuntract— Bond— Default. 


Mr. Eli H. Chandler, for plaintiff. 
Mr. Joseph B. Perskie, for defendant. 


INGERSOLL, J.: Plaintiff and defendant are the owners and 
proprietors of rolling chairs and do business in the city of Atlantic 
City. They, together with a large number of others engaged in the 
same business, entered into a bond with the said plaintiff as trustee, as 
follows: ; 

“This agreement, made and entered into by and between the 
signers hereto and hereinafter referred to as the ‘Contractors’ and 
David C. Reed, and hereinafter referred to as the ‘Trustee,’ all of the 
city of Atlantic City, county of Atlantic, and state of New Jersey. 

“Whereas, The ‘Contractors,’ being the owners and proprietors of 
rolling chairs and doing business in the city of Atlantic City, are 
desirous among themselves to fix and establish a schedule of rates 
for the letting and hiring of roller chairs for the purpose of mutually 
protecting the interest of the said ‘contractors,’ now, therefore, this 
agreement, 

“Witnesseth, that we and each oi us, whose names are signed 
hereto, acknowledge ourselves to be held and firmly bound unto David 
C. Reed, trustee, in the sum of two hundred and fifty dollars, lawful 
money of the United States of America, to be paid to the said David 
C. Reed, trustee, or to his certain attorney, successors or assigns, to 
which payment, well and truly to be made, we do hereby, severally, 
but not jointly, bind and oblige ourselves, our heirs, executors and 
administrators, and every of them, firmly by these presents. 

“Sealed with our seals and dated the twenty-second day of July, 
nineteen hundred and eight. ‘ 

“Whereas, We have this day fixed a schedule of rates of fare for 
the hiring of roller chairs in Atlantic City, a copy of the schedule of 
rates is hereto attached and made a part hereof, which we undertake, 
covenant and agree to and with each other to faithfully observe, main- 
tain and carry out, without any equivocation, reservation or rebates, 
secret or otherwise, and subject to no exceptions; and 

“Whereas, We have and do further covenant and agree that 
in the event of a breach of this bond or the covenants herein contained, 
by either of us, then and in that event the party hereto so guilty of 
such breach shall pay, in manner and form as aforesaid, the said sum 
of two hundred and fifty dollars, to David C. Reed, trustee, as afore- 
said; and 

“Whereas, In the event of any payment becoming due by reason 
of the failure on the part of either of us to observe the covenants 
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herein, then the said trustee shall proceed to collect the sum or sums 
so due, by reason of such default, and after the payments of the costs 
and expenses by said trustee incurred in and about the said collection 
thereof, the balance of such sum or sums shall be paid to the ‘Trustees 
of the Atlantic City Hospital.’ 

“It is further agreed that nothing herein contained shall be con- 
strued as an annulment of any existing agreements for the letting and 
hiring of roller chairs during the existence of such agreement, then 
this obligation to be void, otherwise to remain in full force and virtue.” 

[Signed by the contractors. ] 

The list of signers does not include all those engaged in the same 
business in the city of Atlantic City. The prices frxed by said bond 
as a minimum amount of charge is the maximum rate fixed by ordi- 
nance of the city, and was proven to be a reasonable charge. 

The defendant violated the terms of the bond and suit is now 
brought against him by reason of such default. 

The defense is that the bond is not enforceable. Cases, such as 
More v. Bennet (Ill. Sup. Court—1892), 15 L. R. A. 331, hold such an 
agreement to be an illegal combination. Other cases, such as Harri- 
man v. Menzies (115 Cal. 16—1896), 35 L. R. A. 318, hold that such 
a contract is not an unlawful restraint of trade. There appear to be 
no cases in New Jersey parallel with the one at bar, but in Trenton 
Potteries v. Oliphant, 58 Eq. 507, Magie, C. J., on pages 521 and 522 
said: “Contracts by independent and unconnected manufacturers or 
traders looking to the control of the prices of their commodities, either 
by limitation of production or by restriction on distribution, or by 
express argument to maintain specified prices, are without doubt op- 
posed to public policy. The contract of the Sanitary Potters’ Associa- 
tion in this regard was inimical to public interest when respondents 
were members of it, and none the less so when appellant acquired 
the property of five of its members. However solemnly the members 
of that association may have obligated themselves to obey the behests 
of the majority in respect of the control of prices of their ware, no 
court would have enforced their agreements or awarded damages for 
such breach of them.” 

Following this statement of the Court of Errors and Appeals, the 
court must find that the bond in question is unenforceable. 

Judgment is therefore entered in favor of the defendant. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice). 


Officers—“Term of Office’—Clerks of Court—Salary—Fees—Ap- 
plication—The words “term of office” may indicate the statutory 
period for which an officer is elected; but the words may also mean a 
period shorter than that for which the particular officer was elected, as 
his “term of office” may be terminated before the expiration of the stat- 
utory period by impeachment, resignation, or death. P. L. 1906, p. 76, 
placing all county clerks on a salary, and requiring payment of all fees, 
costs and perquisities, etc., into the county treasury, declares (section 
5, page 78) that it shall take effect, so far as respects such offices, at the 
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expiration of the terms of the present officers; and Const. art. 7 Sec. 2, 
par. 6, provides that county clerks shall be elected and hold office for five 
vears. Held, that the “term of office,” in section 5, was restricted to 
the term during which the then present clerk was entitled to receive 
compensation, so that, respondent’s predecessor having died in office 
after the act took effect, but before the expiration of his term, re- 
spondent, on being appointed to fill the vacancy, began a new term, and 
was therefore entitled to a salary only. (Bd. Chosen Freeholders of 
Atlantic Co. v. Lee. N. J. Supreme, September 5, 1908. Opinion by 
Reed J. Rep. in 70 Atl. Rep. 925). 

Actions—Misjoinder of Causes—Demurrer.—A plaintiff cannot in 
one action assert an independent liability of a corporation in one count, 
an independent liability of the individual directors of the corporation 
in another count, and the liability of both the corporation and the 
individual directors in a third count. A misjoinder of counts affords 
cause for a general demurrer to the declaration. (Marter v. Henry 
Sanchez Co., N. J. Supreme, Nov. %, 1908. Opinion by Trenchard, 
J. Rep. in 71 Atl. Rep. 41). 

New Trial—Waiver of Objections.—The application for, and ac- 
ceptance of, a rule to show cause why a new trial should not be allowed 
by one holding a bill of exceptions is a waiver of all exceptions not 
expressly reserved. (Karl v. Diamond, N. J. Supreme, Nov. 9, 1908. 
Opinion by Bergen, J. Rep. in 71 Atl. Rep. 46.) 

Taxation—County Board—Alteration of Assessment—Certiorari.— 
The action of the county board of taxation in increasing or decreasing 
the assessed value of property, which in their judgment is not truly 
valued, as authorized by the statute of 1906 (P. L. p. 210), is not re- 
viewable on certiorari unless the board violates some legal principle in 
adjusting the value of real estate subject to taxation. (Town of Union 
in Hudson Co. v. Hudson Co. Bd. of Taxation, N. J. Supreme, Nov. 
20, 1908. Opinion by Bergen, J. Rep. in 71 Ati. Rep. 46.) 

Justices of the Peace—Jurisdiction—Violation of Health Ordi- 
rance.—A justice of the peace has jurisdiction to hear and determine 
violations of health ordinances in cities where no police justice has been 
appointed or provided for. The mayor of such city has no exclusive 
jurisdiction. He is given in some matters the same powers as police 
justices appointed in any city, but the powers given the mayor are not 
exclusive, and, in the enforcement of the health act of 1887 (P. L. p. 
&9), a justice of the peace of the county has jurisdiction in all cities in 
his county where the option to provide for a police justice has not been 
exercised, and no such officer exists. (Bourgeois v. Bd. of Health of 
Ocean City, N. J. Supreme, Nov. 9, 1908. Opinion by Bergen, J. 
Rep. in 71 Atl. Rep. 53.) 

Appeal and Error—Review---Evidence.—Appeals from district 
courts being limited to questions of law, this court will not, on such 
appeal, review a ‘nding of fact if there is any legal evidence on which 
such finding may be supported. Nor will the admission of illegal 
evidence be reviewed when no valid objection was made at the trial. 
Grounds for reversal not discussed in either argument or brief will not 
be considered. (Lavin v. Public Service Ry. Co., N. J. Supreme, Nov. 
9, 1908. Opinion by Parker, J. Pep. in 71 Atl. Rep. 58.) 
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In the case of In re Alleman, 20 Am. B. R. 745, it has been held 
that a bankrupt will not be denied a discharge upon the ground of a 
fraudulent concealment of property where his ownership is doubtful 
and under advice of counsel the property in question is omitted from 


the schedule. 





MISCELLANY. 


STATE NOTES 


Mr. Eiwood Moore, Jr., of Tren- 
ton, was appointed on December 
29 by Senator Harry D. Leavitt to 
the post of stenographer of the 
Senate. Mr. Moore is a member 
of the law firm of Lowthorp & 
Moore, of that city. 

The Somerset County Bar As- 
sociation held its annual meeting 
in December last, at which time 
the following officers were elect- 
ed: President, John Frech; Vice- 
President, Nelson Y. Dungan; 
Secretary, Miss Mary Steele; 
Treasurer, John F. Reger; Direc- 
tors, Clarence E. Case and Francis 
J. Blatz. 





JURORS REMISS IN DUTY. 


At Freehold, December 9, when 
the members of the grand jury for 
Monmouth county returned into 
court, handed up a batch of indict- 
ments and announced the comple- 
tion of their labors, Judge Foster 
looked critically at the indict- 
ments and then said: 

“{ do not understand how that 
statement can be made. I sat in 
court here and heard this grand 
jury take an oath to do its duty. I 
know that four women are under 
$1,000 bail for appearance in this 
court, and I know that evidence 
sufficient to indict has been sub- 
mitted to this grand jury in the 
Troopman avenue case when the 
raid was made by the prosecutor 
under orders from me. 

“T regret I am compelled to call 
attention to this matter, but I re- 
fuse to discharge this grand jury 


until the members have done their 
duty in this matter.” 

Two and a half hours later the 
grand jury filed into court again 
and presented four additional in- 
dictments. After perusing the pa- 
pers, Judge Foster said: 

“This finishes your labors, Mr. 
Foreman. I’m very glad to be able 
to discharge you.” 





TERSE WILL OF LATE ALLAN L 
McDERMOTT. 


“IL give, devise and bequeath all 
my property, real and personal, to 
my wife, Maggie E. McDermott, 
whom I hereby appoint executrix 
of this, my will.” 

Such is the remarkably terse will 
of the late Congressman Allan L. 
McDermott, of Jersey City, who 
died on October 26, last. The will 
was made September 10, 1884, and 
was witnessed by Edward Deacon, 
of Rahway, and Henry E. Wills, of 
Jersey City. 

Since the making of the will Mr. 
Deacon has passed away, and the 
delay in probating the document 
was due to the’ fact that the other 
witness has long been a resident of 
California. 

No inventory of the estate has 
been jiled, nor will there be until 
one year from the date of the pro- 
bate of the will. The estate, how- 
ever, is estimated as being worth 
$150,000. 

The will is known as a holograph 
will, it being in the handwriting of 
the testator in every detail, except 
so far as the witnesses’ signatures 
are concerned. 








GATHERING AT A LUNCHEOWD. 


Vice-Chancellor James E. How- 
ell was host at luncheon, at the Es- 
sex Club, Newark, on December 
6, of a remarkable gathering of 
present and former members of the 
Court of Chancery of New Jersey. 
Every present member was on 
hand, and every former surviving 
member, with one exception. The 
exception was former Vice-Chan- 
cellor John T. Bird, who was ill at 
his home in Hunterdon county. 

The guests of Vice-Chancellor 
Howell were: Chancellor Pitney, 
Vice-Chancellors Emery, Stevens, 
Stevenson, Garrison, Leaming and 
Walker; former Chancellor Wil- 
liam J. Magie, and former Vice- 
Chancellors Amzi Dodd, Henry C. 
Pitney, James J. Bergen and Al- 
fred Reed. The last two named 
are now justices of the Supreme 
Court of the State. 

The occasion was quite informal, 
but was most interesting. Vice- 
Chancellor Dodd was, for instance, 
the only Vice Chancellor during 
the early period of his service, and 
his reminiscences of the Bar of the 
state sixty years ago and since 
then were remarkable. Justice 
Reed, who was a Vice-Chancellor 
for seven years, had served as jus- 
tice for twenty years previous to 
that time, and returned to the Su- 
preme Court after his service in 
the Chancery Court. Vice-Chan- 
cellor Pitney, who is also a veteran 
of the court, retired a year and a 
half ago, and was succeeded by 
Vice-Chancellor Howell. 

Personal memories of Chancel- 
lors Zabriskie, Runyon and McGill 
were recalled, while ex-Chancellor 
Magie, who finished his term as 
Chancellor a year ago, after twen- 
ty-eight years in the Supreme 
Court and Court of Chancery, was 
there to speak for himself. 
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The occasion was as delightful 
as it was unique in the social an- 
nals of the Bar. 





HUMORS OF THE LAW. 


One of the newly-elected mem- 
bers of the Oregon Legislature an- 
nounces his intention of introduc- 
ing at the next session a bill mak- 
ing it a crime to shoot any person 
under the belief that such person 
is a deer or a canvas-back duck. 

In Times Publishing Company 
v. Carlisle (C. C. A.), 94 Fed. Rep. 
762, 781, Judge Sanborn quite 
aptly hit this too common prac- 
tice: “When counsel of the learn- 
ing and ability of those who pre- 
sented this case gravely announce 
to an appellate court that they rely 
upon seventy-four alleged errors 
for a reversal of the judgments 
against their clients, and some of 
those specified turn out to be as 
frivolous as those we have just 
cited, it is at least difficult to resist 
a suspicion that they themselves 
were not certain there was any 
substantial error in the case.” 

In People v. Solomon, 106 N. Y. 
Supp. 1111, Hale, J., said: “It is 
a questionable procedure, to say 
the least, to take an intoxicated 
person, who has gone to bed and 
is quiet, and put him into the 
street in order to arrest him for in- 
toxication in a public place with- 
out a warrant. It seems to have 
been an imitation of the practice 
of the legendary doctor, who, when 
he did not know how to treat his 
patient, threw him into fits and 
treated the fits.” 





ENGLISH LAWYER’S INCOME. 


Mr. Balfour Browne, K. C., the 
Unionist candidate for East Brad- 
ford, has, during the last fifteen or 
twenty years, made the most con- 
sistently good income of any man 
at the bar. More or less accurate 
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estimates have been made, and it 
is said that £50,000 rather than 
£20,000 has been his average in- 
come for the past fifteen years. 





HARE FOR JURY’S DINNER. 


The quaint custom of hunting 
the hare in the morning, tc be 
served up for the jury’s dinner at 
the annual Court Baron, has just 
been revived at Chard. 

The custom has been discarded 
for the last forty years, but in the 
old time it excited a great deal of 
interest. A local pack of hounds 
used to hunt the Manor lands in 
the morning, and the first hare 
killed was sent back to the chief 
hotel for the dinner of the jury ap- 
pointed at the Court Baron. 

It is said that another feature of 
the dinner was an enormous bowl 
of punch, the contents of which 
would cost as much as £8. The 
voung Earl Poulett, who is the lord 
of the manor of Chard, brought 
over the Seavington pack of 
hounds this week and the Mayor 
presented his lordship with a gold- 
mounted hunting crop as a sou- 
venir of the occasion. Later in the 
day the Court Baron dinner was 
held and the hunted hare was 
served up with all the honors. 

Judge Beresford held the month- 
lv sitting of the County Court in 
the morning and, in honor of the 
old custom, decided to postpone 
judgment summonses till the next 
court in order that there might be 
no commitment of debtors to 
prison on that auspicious occa- 
sion.—London Standard. 





MARRIAGES, BIRTHS AND 
DEATHS. 

It is said that each year 15 peo- 
ple out of every 1,000 marry. Of 
each 1,000 men who marry 861 are 
bachelors and 139 widowers, while 
of each 1,000 women only 98 have 


been married before and 902 are 
spinsters. Twelve marriages out 
of every 100 are second marriages. 
The average age at which men 
marry is about 27, while the aver- 
age at which women marry is 
about 25 years. Out of every 1,- 
00 persons 602 are unmarried, 345 
are married and 538 widowed. Over 
one-half of all the women between 
15 and 45 are unmarried. In all 
countries about 5 per cent. of mar- 
riages prove barren. Among the 
English nobility 19 per cent. are 
childless. Married women live two 
years longer than single ones, al- 
though 1 in 70 dies in childbirth. 
If the mother dies first the father 
survives 9} years, but if the father 
dies first the survival of the mother 
is 11} years as an average. Two 
thousand four hundred and forty- 
one births occur in England daily, 
about 33 for each 1,000 inhabitants. 
February is the month in which the 
greatest number of births occur; 
June the month in which occur the 
fewest. The average number of 
births for each marriage is 4.33. 
In every 1,000 births 10 are twins. 
—Pall Mall Gazette. 





OBITUARY. 


MR. ELVIN W. CRANE. 

Mr. Elvin W. Crane, former 
prosecutor, former county counsel 
for Essex, and for thirty years a 
prominent figure in Newark’s pub- 
lic life, died in his home at 179 
Washington street, Newark, on 
January 9th. He had been ill for 
more than a year, though until 
three weeks before his, death his 
splendid vitality had enabled him 
to rally from previous attacks, so 
that he was about and attending 
to his private law practice and to 
his duties as county counsel, which 
ended with the advent of a Repub- 
lican Board of Freeholders in De- 
cember. 
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Mr. Crane was born in Brooklyn 
on October 20, 1858, being a de- 
scendant of Colonial and Revolu- 
tionary stock. His father was 
Samuel Crane and his mother Ma- 
mie Williamson. In his early child- 
hood the family went to Newark 
to live and he was educated in the 
public schools there and in St. 
Paul’s school. Soon after his grad- 
uation he began the study of law 
in the offices of Bradley & Abeel. 
The members of the firm were Jo- 
seph P. Bradley, who later became 
Associate Justice of the United 
States Supreme Court, and Col. 
Gustavus N. Abeel, who became 
Prosecutor of Pleas of Essex 
county. Subsequently Mr. Crane, 
who had been admitted to the New 
Jersey Bar in 1875 (and became 
counsellor in 1882), served as as- 
sistant prosecutor of Essex county 
under Colonel Abeel. He was re- 
tained in the same position when 
Oscar Keen succeeded Colonel 
Abeel, and at the expiration of the 
term of Mr. Keen he was ap- 
pointed prosecutor by Governor 
Robert S. Green. He was subse- 
quently appointed for another five- 
year term by Governor George T. 
Werts, and left the office in 1899, 
after eighteen years of county ser- 
vice. 

He then engaged in the private 
practice of law and was engaged in 
many important homicide and 
other cases, his wide knowledge of 
criminal law and practice attract- 
ing many clients to him. In 1907, 
when the Essex County Board of 
Freeholders became Democratic, 
he was matle county counsel, serv- 
ing in that capacity until the po- 
litical control of the Board was re- 
gained in December last. He did 
not enter into the contests which 
are now being made in the courts 
by Democratic county officers, 
who contend that they are pro- 





tected in their positions by the 
State Civil Service law. 

In 1887 Mr. Crane entered into 
active politics as a Democrat and 
was elected to the House of As- 
sembly of the New Jersey Legis- 
lature. He also served as a City 
Home trustee. In 1898, after a 
sharp contest within the party, he 
was made the Democratic candi- 
date for Governor of New Jersey. 
[lis Republican opponent at the 
polls was Foster M. Voorhees, 
who won from him by 5,499 votes. 
He had since been active in polit- 
ical matters and was for a time 
chairman of the Democratic Essex 
County Committee. 

He was at the time of his death 
the president of the Joel Parker 
Association, having succeeded the 
late William H. Brown. He was 
also a member and former presi- 
dent of the Jeffersonian Club and 
a member of the Elks, of the Ma- 
sonic Mystic Shrine and of other 
organizations. 

Mr. Crane married on July 9, 
1879, Emma J. Esch, daughter of 
Jacob Esch. She survives him. 

While in the Prosecutor’s office, 
as an assistant and as its chief, and 
in the private practice of his pro- 
fession, Mr. Crane was known as 
an able, painstaking lawyer and 
one who dealt fairly with even 
those whom he was called upon to 
prosecute for the state. He made 
and kept to the end as many and 
possibly more friends than the av- 
erage man in public life could 
boast of, the reason being his fond- 
ness for sociability and his demo- 
cratic principles throughout his of- 
ficial and professional career and 
in his everyday life. He was 
broadminded, and after he had 
formed a friendship it was rarely 
broken. His charities were many 
and frequent, though comparative- 
ly unknown to even his intimates. 














































